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President’s Column

Dan Nielsen

The past year has been a year
of both renewal and evolution
for ALRA. In terms of renewal,
we have continued those tradi-
tional activities that make the
organization so useful to the
member agencies and so much
fun for the people who are
active in conference planning
and committee work. We gen-

erally think of ALRA in terms Dan Nielsen

of the annual conference, but in fact that is only one of
three fairly large ALRA meetings each year. In the Fall
and the Spring, the ALRA committees meet in conjunc-
tion with the Executive Board meetings, and in the past
four years the level of participation in those meetings
has been phenomenal. Upwards of thirty-five people
came together in Halifax in October, and a like number
came to Washington D.C. at the end of February, to
plan the Halifax conference, arrange training opportuni-
ties for ALRA agencies, discuss technologies of value
in providing labor-management services, and prepare
reports and presentations on substantive issues in the
field. Even though I have been present at these meetings
for the past ten years, the willingness of so many people
to travel long distances and give up their weekends,
many at their own expense, continues to amaze and
inspire me. Part of the answer is professional dedica-
tion, but I believe a large part is also that these sessions
are a great deal of fun. These are smart and interesting
people, who enjoy the work they are doing and enjoy the
company of one another.

The fruits of their labors are evident to everyone in
ALRA. A high quality newsletter is produced twice a
year, filled with useful, interesting and occasionally
amusing information about developments in the field
of labor relations and in the agencies. A conference is
planned and presented, which is easily equal in quality
to any other in the business, at about twice the length
and half the cost of the other major conferences. A
catalog of training materials is maintained, making it
possible for agencies to draw on one another’s expertise
and resources. A web site is operated, giving agencies
ready access to all of this information. These things are
accomplished without any paid staff, by an organization
that has not raised its dues since dues were first charged
in 1988. All of this would sound self-congratulatory if

I had anything to do with these successes — they are
instead attributable to the talent and energy of the
ALRA membership.

As proud as we all are of the work that has been accom-
plished in ALRA’s traditional areas, the agencies also
understand that developments in the broader world of
alternate disputes resolution demand greater attention
than they have in the past. In the last year, ALRA’s role
has evolved to include serving as a contact point and
clearinghouse for information about the activities of
other organizations involved in ADR. This evolution
has been made necessary by the rapid development of
ADR. Not too long ago, terms such as “mediation”,
“arbitration”, and “conciliation” were solely within our
province, and meant only what WE thought they meant.
Now, however, these terms are used broadly and casual-
ly to describe dispute resolution methods of all stripes in
fields ranging from family law to arguments about zon-
ing. Events in the ever-expanding ADR world tend to
intersect our field, often unintentionally and usually to
our detriment. For example, a proposal to certify media-
tors can cause confusion among legislators, who don’t
necessarily appreciate the difference between labor
mediation and civil ADR, and wonder why they pay to
maintain an agency when there are all sorts of “certi-
fied” private mediators available. Along the same lines,
a proposal to define immunity for ADR practitioners
can inadvertently alter the long established traditions of
privilege for communications with labor mediators or
the deliberations of examiners and arbitrators. In these
instances, there is no conscious effort to cause problems
for the labor-management agencies and the conflicts
could easily be avoided if ALRA agencies had input at
the beginning of the process, rather than having to react
to an effort that is already underway.

In order to head off these problems, ALRA has des-
ignated liaisons to four major bodies — the National
Academy of Arbitrators, the Association for Conflict
Resolution, the American Bar Association and the
Canadian Association of Administrators of Labour
Legislation. These liaisons monitor developments with-
in the organizations, and provide an early warning to
the organization and to ALRA if an initiative appears
to pose a possible conflict with the interests of ALRA
agencies. On the proactive side of things, ALRA is par-
ticipating in the newly established Sister Organizations
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Council, a group of about a dozen organizations with
an interest in employment disputes and in the process
of dispute resolution. The Council has no authority to
bind any participating organization, but will meet twice
a year as a venue for sharing information and identify-
ing areas of mutual interest and possible cooperation. A
third initiative, at a very early stage, is to look at pos-
sible ALRA involvement with meetings and activities
of labor relations agencies beyond the United States
and Canada. Justice Geoff Giudice, President of the
Australian Industrial Relations Commission, a good

friend to ALRA who has attended the Montreal and
Detroit conferences, will join us again in Halifax to
participate in those discussions.

None of ALRA’s success at pursuing its traditional inter-
ests can avoid the need for the organization to evolve to
meet changes in the world around us, and none of that
necessary evolution can be allowed to distract the orga-
nization from its focus on serving the member agencies.
ALRA is fortunate in having a wealth of talented people
who can, and over the past year have, done both. Each of
the committee and Executive Board members deserves
our collective thanks for their efforts on our behalf.

First Draft of the Neutrality Project
to be Presented

Tuesday morning of the Halifax
conference will be dedicated to
a discussion of the first draft of
the Neutrality Project report.
This is the initial installment
of a project begun last year by
Bob Anderson to produce an
authoritative statement of the
generally accepted principles
and best practices in the opera-
tion of neutral labor relations
agencies. The draft discusses, in general, the distinction
between neutrality and impartiality; the duty of agen-
cies to be faithful to their governing statutes; the role of
decision makers as statespersons rather than partisans
for a viewpoint; and the difference between legitimate
discretion and impermissible bias.

John Higgins

The project has been overseen by Neutrality Committee
Chair John Higgins and the report has been drafted by
Professor Martin Malin, of the Chicago-Kent College
of Law, who serves as the Reporter for the Neutrality
Project. Committee members include Immediate Past
ALRA President Robert Anderson, General Counsel,
New Jersey PERC; Warren Edmondson, Chair, Canada
Industrial Relations Board; Marlene Gold, Chair,
New York City Office of Collective Bargaining; Mary
Johnson, General Counsel, National Mediation Board;
Arthur Pearlstein, General Counsel, Federal Mediation
and Conciliation Service-US; Marilyn Glen Sayan,
Chair, Washington PERC; Marvin Schurke, Executive
Director, Washington PERC; and John Truesdale, NLRB
(retired).

On hand to observe the discussion will be a represen-
tative of the Association for Conflict Resolution, the
American Bar Association and the National Academy of
Arbitrators. NAA President George Fleischli and ACR
Past President Nancy Peace will both give introductory
speeches on the topic of neutrality in their respective
fields.

The start-up costs of this project, as well as other por-
tions of the Halifax conference, are being paid through
a grant from the Federal Mediation and Conciliation
Service.

Conciliator Punch Line:

Nice sweater — heen in your grandfather’s
dresser again.
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'Iec‘l'ions to be held at the Halifax Meetin

Jaye Bailey Zanta

Elections will be held at the
annual meeting in Halifax for
President-Elect, Vice President
Finance, and three of the
six Executive Board seats.
Depending upon the outcome of
the election for President-Elect,
there may also be an election
for Vice President-Professional
Development.

Notices were sent to member
agencies in April, and nomina-

Phil Hanley

Incumbent Vice President
Finance Jack Toner, the
Chief of Staff for the United
States Federal Mediation and
Conciliation Service has been
nominated for a second term
by the Washington PERC. Jack
was first elected at the 2002
conference in San Diego.

Half of the Executive Board
seats are up for election each

year. Two incumbent Board members, Phil Hanley of

tions were received for each of
the open positions. Reg Pearson,
the current President-Elect, will
take office as President at the
end of the Halifax conference.
Jaye Bailey Zanta, General
Counsel of the Connecticut
State Board of Labor Relations,
and ALRA’s Vice President of
Professional Development for
the past three years, has been
nominated by the FMCS - US
to take Reg’s place as President-

Reg Pearson

the Phoenix ERB and Warren
Edmondson, Chair of the
Canada Industrial Relations
Board, have been nominated for
re-election. Phil was nominated
for a second term by his agency,
while Warren was nominated
by the Illinois Labor Relations
Board.

Scot Beckenbaugh, Upper
Midwest Regional Director of
the FMCS and a member of the

Qi” X

Warren Edmondson

Elect. If Jaye is elected, she
would automatically take office
as President at the close of next
year’s conference in Seattle.
Since Jaye is in the middle of a
two year term as Vice President,
her election would leave a one
year vacancy in the Professional
Development position. NLRB
Executive Secretary Les Heltzer
has announced that he will seek
election to the remaining year
of Jaye’s term.

Board for the past three years
has decided not to seek re-elec-
tion, though he will continue
to be active as the FMCS liai-
son to ALRA. Bob Hackel, the
Director of Administration for
the New Jersey PERC and a key
member of the Arrangements
Committees for the past four
conferences, has been jointly
nominated by President-Elect
Reg Pearson and President Dan
Nielsen for the open position.

Tom Worley
Vice-President-Admin.

Jim Crawford
E-Board

Terms End July 2005

Mary Johnson
E-Board

Marilyn Glenn Sayan
E-Board
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VirtuALRA List Services Now Available

ALRA is now offering agency personnel the opportuni-
ty to directly pose questions to colleagues around North
America. The VirtuALRA system consists of two list
servs, one devoted to legal issues and the other aimed
at issues of agency administration. Questions posted by
participants are automatically copied to all other partici-
pants, as are the replies. The hope is that the new system

will be more user friendly than the informal, centralized
ALRA Helpline system that has been used for the past
several years. It will also allow those who do not wish to
participate to avoid receiving unwanted e-mail.

Anyone interested in participating should contact the list
administrator, Dan Nielsen, at: werc-din@execpc.com

SPOTLIGHT

ON AGENCIES

Nova Scotia Labour Services

Conciliation Services and the
staff of the Labour Relations
Board are part of the Labour
Services Division in the
Nova Scotia Department of
Environment and Labour.
They share responsibility for
administering the provisions
of the Trade Union Act and
the Teachers’ Collective
Bargaining Act. The Executive
Director of Labour Services for
the Province of Nova Scotia is Laurie Rantala.

Laurie Rantala

The staff of conciliation servic-
es (four officers/two clerical)
provide mandatory conciliation
and voluntary preventive medi-
ation services to private sector
and para-public sector clients,
including hospitals, municipali-
ties, school boards, fire, police,
universities, etc. Their mandate
is to promote good labour rela-
tions, minimize labour disputes
and enhance labour stability
in support of a growing economy. Ken Zwicker is the
Chief Industrial Relations Officer, and Charlie Weir,
Darrell Foley and Anne Partridge are conciliators.

Ken Zwicker

The Staff of the Labour Relations Board (two officers/
three clerical) provides the administrative support for
the Board and the Construction Industry Panel which

provide adjudicative services for the resolution of
employment issues or labour-related disputes. Mary-
Lou Stewart was appointed as the Chief Executive
Officer of the Board effective April 1, 2004 and Diana
Hartley was appointed as the Senior Executive Officer
of the Board on the same date.

Federal Mediation and
Conciliation Service

The Federal Mediation and
Conciliation Service (FMCS)
is responsible for providing
dispute resolution and dispute
prevention assistance to trade
unions and employers under
the jurisdiction of the Canada
Labour Code. The FMCS pro-
vides conciliationand mediation
assistance to parties engaged in
collective bargaining and offers  Elizabeth MacPherson
an extensive range of preven-

tive mediation and grievance mediation services aimed
at resolving differences and improving industrial rela-
tions during the closed period of a collective agreement.
It also manages the Labour-Management Partnerships
Program, which provides seed funding for innova-
tive projects designed to improve labour-management
relationships. By providing unions and employers with
these services, the FMCS helps to foster harmonious
labour-management relations throughout Canada.

The Service also administers the Ministerial appoint-
ment of arbitrators, unjust dismissal adjudicators and

July 2004

ALRA Advisor 5



SPOTLIGHT ON AGENCIES - Contd

wage recovery referees under the Canada Labour Code,
and conducts research to aid in the development and
implementation of industrial relations policy. The Head
of the FMCS reports to the Minister of Labour in mat-
ters related to the resolution of industrial relations dis-
putes in the federal jurisdiction and advises the Minister
of Labour with respect to a wide range of industrial
relations matters.

The Federal Mediation and Conciliation Service derives
its authority from the Canada Labour Code (Part I).
This legislation governs industrial relations in feder-
ally-regulated industries, including international and
interprovincial rail, road and air transportation, shipping
and longshoring operations, grain handling, uranium
mining, banking, broadcasting, telecommunications and
certain Crown corporations.

The Director General of FMCS is Elizabeth MacPherson,
who is located in FMCS headquarters in the National
Capital Region. The FMCS has approximately fif-
teen mediators, who are regionally based, in Halifax,
Montreal, Toronto, Calgary and Vancouver.

Canada Industrial
Relations Board

The Canada Industrial Relations Board (CIRB) is an
independent, representational, quasi-judicial tribunal
responsible for the interpretation and application of the
Canada Labour Code, Part I, Industrial Relations (the
Code), and certain provisions of Part II, Occupational
Health and Safety. It was established in January 1999,
to replace the previous Canada Labour Relations Board
(CLRB), through amendments to Part I of the Canada
Labour Code. The CIRB has jurisdiction in all provinces

and territories with respect to federal works, undertak-
ings or businesses in the following sectors:

*  Broadcasting

e  Chartered banks

* Postal services

e Airports and air transportation

*  Shipping and navigation

e Interprovincial or international transportation by
road, railway, ferry or pipeline

¢ Telecommunications

* Grain handling and uranium mining and process-
ing

e Most activities in the Yukon, Nunavut and the
Northwest Territories, including those that would
normally be under provincial jurisdiction

e Undertakings of the First Nations on reserves

*  Certain Crown corporations (including, among oth-
ers, Atomic Energy of Canada Limited)

This jurisdiction covers some 700,000 employees and
their employers, and includes enterprises that have an
enormous economic, social, and cultural impact on
Canadians from coast to coast. The variety of activities
conducted by the federally regulated sector, as well as
its geographical spread and national significance, con-
tribute to the uniqueness of the federal jurisdiction and
the role of the CIRB, and pose particular challenges for
the Board’s work.

The Chairperson of the Board is Warren Edmondson.
The Board is comprised of the Chairperson, five Vice-
Chairpersons, six full-time members, and six part-time
members. In addition, the Board has an employee com-
plement of 100 located at its headquarters in Ottawa and
in five regional offices in Halifax, Montreal, Toronto,
Winnipeg, and Vancouver.

r---- - - - - - - - - -------=-=-= A
: Conciliator Punch Line :
(  Thebusiness agent to his membership that he had good news and bad news coming out of collective
| bargaining. The bad news was that they were looking at a 10% cut in pay, |
| he good news —it's fully retroactive |
e S S -
6 ALRA Advisor July 2004



FEDERAL

UNITED STATES
US Department of Labor

On March 29, 2004 the Department of Labor issued a
final rule regarding the implementation of an Executive
Order requiring federal contractors to post a notice of
union member rights vis-a-vis their unions. Unions and
others have long argued unsuccessfully that employers
should be required to post notices to advise their work-
ers of their rights to bargain collectively and to be free
of discrimination for union activities under the National
Labor Relations Act. Executive Order 13201, however,
does not address that concern. Rather, it requires gov-
ernment contractors to post notice that their employees
cannot be forced to join a union in order to keep their
jobs. Notices must also advise non-union employees
working under union security agreements that they can
object to their dues or fees being used for purposes other
than collective bargaining, contract administration, or
grievance adjustment.

The proposal has been a political football for the last
several administrations; it does not have to be legislated
but can be implemented by EO because its application is
only to employers contracting with the federal govern-
ment. In 1992 President Bush Pere first issued an order
on the subject, based on findings of the Supreme Court
in the 1988 decision in Communications Workers v.
Beck. President Clinton reversed that order in 1993 and
the current President reinstated it in 2001.The provision
is to be enforced jointly by the DOL’s Office of Federal
Contract Compliance and Office of Labor-Management
Standards..

In January 2004 a Federal judge enjoined the Labor
Department from implementing new financial disclosure
rules on labor organizations for one year. The AFL-CIO
had sued to block implementation permanently, arguing
that the rules impose “an enormous, unjustified burden
on unions.” In her ruling the judge said, “The Secretary
[of Labor] has simply failed to offer any reasonable jus-
tification for requiring such far-reaching changes to take
place in a period of seven weeks.” She noted that the sta-
tus quo had been acceptable to the Department for over
40 years. The rule requires substantially more detailed
reporting than had been required of unions previously

under the Labor-Management
Reporting and Disclosure Act
of 1959.

In August the Department will
issue its final revised rules
under the overtime provisions
of the Fair Labor Standards
Act. One provision relating
directly to recent developments
in the labor-management rela-
tionship has drawn the atten-
tion of Congress. A provision states that “an employee
who leads a team of other employees organized to
complete major projects...generally meets the duties
required for the administration exemption [from over-
time payments].” In a hearing May 20, 2004 before
the Subcommittee on Workforce, Empowerment and
Government Programs of the House Small Business
Committee, members of Congress echoed concerns of
unions and others that this provision could result in the
exclusion of over a million workers from the overtime
provisions of the Act. DOL’s witness argued that limit-
ing the exemption to those working on “major projects”
would guarantee protections for the other team leaders.
However, it was noted that prior regulations had not
addressed the issue of team leaders at all.

Joy K. Reynolds

Federal Mediation and Conciliation
Service

FMCS sponsored its 12th National Labor/Management
Conference in Chicago June 2-4, 2004. The Conference
is held every two years. This year it featured over 50
workshops and plenary sessions addressing major issues
in the labor-management relationship, including dispute
resolution, training, dealing with health care costs,
workplace violence, and work design. The FMCS web
site is www.fmcs.gov

For the first time this year the Industrial Relations
Research Association held its annual National Policy
Forum in conjunction with the Chicago FMCS meeting.
Their six sessions addressed issues on an industry-spe-
cific basis: the public sector, airlines, aerospace, con-
struction, automotive, and telecommunications. Further
information on the IRRA, including its next annual
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meeting in Philadelphia January 7-9, 2005, can be
obtained from the web site, www.irra.uiuc.edu.

National Labor Relations Board

The NLRB has announced several administrative chang-
es, including:

* A toll-free number for obtaining information about
the NLRA, 1-800-667-NLRB (1-800-667-6572).

* A redesigned web site (www.nlrb.gov) to take
advantage of recent technological advances and
provide greater capacity to do business with the
public as the Board expands its E-filing projects to
include more document transactions. In March the
NLRB announced that all documents in representa-
tion cases may be filed electronically.

* A revised “Guide for Hearing Officers in NLRB
Representation and Section 10(k) Proceedings.”
This now includes an index, table of contents and
table of cases: summaries of the current state of the
law, with case citations, in each substantive area
of inquiry; new material on evidentiary matters
and burden of proof, among other additions and
changes.

On June 5, 2004 the General Counsel of the NLRB
issued a report on recent case-handling developments
in that office. The document also reports on some of the
ethical issues arising in administration of the Act.

One case of interest dealt with the employer’s obligation
to provide the union with relevant medical information
after enactment of the Health Insurance Portability and
Accountability Act of 1996. The General Counsel took
the position that promulgation of regulations under
HIPAA did not terminate an employer’s obligation to
bargain over an accommodation of its confidentiality
interest in health information concerning unit employ-
ees. The rules provide for redacted medical information
and patient consent to disclosure that are consistent
with Board accommodations for providing confidential
information.

Another case addressed successorship. The General
Counsel took the position that an employer was not
entitled to unilaterally set initial terms of conditions for
employees of a predecessor that was then sold to the
successor. The GC argued, however, that the definition

of a “perfectly clear” successor (a term originating in
earlier decisions by the Supreme Court and the Court of
Appeals) should be limited to situations where employ-
ees have been extended actual unconditional offers
of hire by the successor, with no indication that the
predecessor’s terms would be changed.

In a case addressing what constitutes bargaining in good
faith, the General Counsel decided that an employer’s
insistence on conducting negotiations for an initial col-
lective agreement through videoconferencing violated
the NLRA. The General Counsel noted that the Board
has consistently held that parties must bargain face-to-
face, and an insistence on mail or phone bargaining is
unlawful, but the Board had not articulated its reasons
for that holding. In his rationale the General Counsel
mentioned several factors; first, that videoconference
bargaining would not permit the contemporaneous
exchange of written proposals or draft language, or the
holding of sidebar conferences. Close observation of
nuances of eye contact or body language would not be
possible. The union in this case also expressed appre-
hension about speaking candidly without knowing who
was in the room and whether the sessions were being
recorded. These concerns were particularly relevant,
the GC stated, when the parties were negotiating a first
contract, had no bargaining history to guide them, and
had not yet established a relationship of trust.

Another case of interest involved interpretation of the
secondary boycott provisions of the NLRA. The GC
decided that a union violated these provisions by fil-
ing comments with a state environmental agency in
opposition to the licensing of a construction project,
where the objective of the comments was solely to
force an employer to cease doing business with a non-
union subcontractor. Prior litigated cases has held that
the traditional First Amendment rights of free speech
and petitioning of government might not apply if the
union’s action had the sole motive to impose costs on
the employer.

It should be noted that the General Counsel's decisions
interpreting the law are subject to adoption, rejection,
or modification if litigated before the Board and the
courts.

National Mediation Board

The National Mediation Board has jurisdiction over
labor relations in railroads and airlines. The current
members of the Board are:
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e Edward J. Fitzmaurice, Jr., who finishes his first
term as Chairman in July. Mr. Fitzmaurice is an
attorney who specialized in aviation-related matters.
Earlier he flew for Braniff in all three cockpit posi-
tions.

e Harry R. Hoglander was a legislative specialist in a
Congressional office, and flew for TWA. As a pilot
he chaired TWA Master Executive Council and
served as Executive Vice-President of ALPA.

* Read Van de Water served as Assistant Secretary
for Aviation and International Affairs at the US
Department of Transportation. She had been a leg-
islative counsel for The Business Roundtable and
for Northwest Airlines, and worked in the office of
Congressman Tom Delay.

The Railway Labor Act provides for the appointment of
presidential emergency boards to help resolve railroad
and airline disputes of significant impact, include com-
muter rail. The PEBs operate with the assistance of the
NMB.

On May 12, 2004 Presidential Emergency Board #237
issued its report on the situation involving SEPTA (the
South Eastern Pennsylvania Transportation Authority)
and the United Transportation Union. For further infor-
mation see the NMB web site, www.nmb.gov.

Office of Special Counsel

The Office of Special Counsel, which protects federal
employee whistle blowers and others from discrimina-
tion or retribution, stepped into controversy in January,
when the newly appointed agency head, Special Counsel
Scott J. Bloch, removed from the web site references
to sexual orientation. The long-held position of the
government personnel agency, the Office of Personnel
Management, had been that bias based on sexual orien-
tation is unlawful. The new administrator also removed
a press release describing a situation in which an
Internal Revenue Service supervisor had denied a job to
an applicant because he was gay.

SC Bloch announced in March that he was undertaking
a review of many aspects of the agency, including the
“legal basis and prudence” of each agency policy. Mr.
Bloch took his current position in January 2004. Prior
to that he had served as a litigator in such areas as civil
rights, lawyer ethics, and whistleblower protections.

Announcements

Noted labor leader Victor Reuther died in early June
at the age of 92. He was a long-time organizer for the
United Automobile Workers and the brother of Walter
and Roy Reuther.

The MIT Press has announced the publication of the
fourth edition of A Primer on American Labor Law by
William B. Gould, noted professor of law and former
Chairman of the National Labor Relations Board. The
new edition appears eleven years after the third edition,
which is recognized as a classic, accessible guide to the
NLRA, collective bargaining, dispute resolution and
public sector and public interest labor law. The new
volume adds discussions on developing issues including
wrongful discharge litigation, sexual harassment and
sexual orientation, collective bargaining in professional
sports, and international labor standards. For further
information go to http://mitpress.mit.edu

FMCS

Federal Mediators Showcase
New Workplace Dispute Resolution
Initiative

Chicago, IL—At the 12th National Labor-Management
Conference being held here, the Federal Mediation and
Conciliation Service (FMCS) unveiled a new agency
program through which employers and unions can
design and manage their own systems for resolution
of disputes that cannot be addressed through collective
bargaining.

The program design process — known as Dynamic
Adaptive Dispute Systems, or by the acronym DyADS
— is the result of an FMCS-sponsored 18-month study
by a national team of dispute system design experts
from academia and the private sector.

The team was coordinated by FMCS General Counsel
Arthur Pearlstein, who presented the study results and
described the DyADS process at a workshop session on
the first day of the agency’s three-day labor-manage-
ment conference.

“DyADS is a centerpiece of our campaign to reduce
workplace conflict and its debilitating effect on the
nation’s economy,” said FMCS Director Peter J. Hurtgen.
“Our study shows that programs developed by this pro-
cess should be able to mitigate a range of disputes and
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improve employee morale. Ultimately, these changes in
an organization’s culture will lead to improved produc-
tivity, better organizational learning, and a more suc-
cessful working environment.”

A DyADS process requires a collaborative effort on the
part of both organized labor and management within an
organization, explained FMCS’s Arthur Pearlstein.

“With facilitation and training delivered by federal
mediators,” said Pearlstein, “participants develop their
own process, rules and regulations for handling work-
place disputes. The result is a system that is specifically
tailored to the needs of each organization.”

The cornerstone of a DyADS system is the creation
and utilization of a neutral party — either an individual
or group — selected from the existing workforce by the
parties involved. Other unique attributes of a DyADS
program, said FMCS officials, are the emphasis placed
on inclusiveness, the sharing of information by both
labor and management and an incremental approach to
resolving disputes.

“The DyADS process is innovative in that it involves
labor and management in jointly establishing systems
that will complement collective bargaining agreements,”
said Director Hurtgen. “FMCS’s credibility with both
labor and management and its long-term commitment
to collective bargaining make us uniquely qualified to
encourage and support this dispute systems design pro-
cess and its use in the organized workplace.”

The DyADS program is being rolled out during the
coming months, the agency announced. During this pro-
gram launch period, FMCS officials said, there will be
no charge for mediator facilitation services and training
to any company or organization willing to sponsor and
participate in a pilot DyADS program.

“This is a remarkable opportunity,” said FMCS General
Counsel Pearlstein, “to develop a high-quality, leading-
edge internal dispute resolution system without incur-
ring significant consulting costs.”

For more information on the DyADS process and how
to participate, log on to www.fmcs.gov or send an email
to APearlstein@FMCS.gov.

FMCS Announces Results of Third
Customer Survey

CHICAGO, IL — Labor-management relations across
the country have become increasingly polarized with a
greater need for mediation and conflict resolution ser-
vices to reduce a heightened level of tension, according
to results of a survey conducted for the U.S. Federal
Mediation and Conciliation Service (FMCS).

Results of the federal agency’s third customer survey
were presented here on June 4, 2004, at the FMCS’s
National Labor-Management Conference by researchers
Thomas Kochan and Joel Cutcher-Gershenfeld of the
Massachusetts Institute of Technology (MIT).

FMCS conducted its first customer survey in 1999 and
has commissioned a survey every three years to fulfill
the government’s requirement under the Government
Performance and Results Act (GPRA). The survey team,
which included the University of Massachusetts and
Massachusetts Institute of Technology, used informa-
tion from the FMCS case database and surveyed 1,168
matched pairs of representatives from labor and man-
agement. Union and management representatives were
asked whether or not they used FMCS services, their
assessment of the services they received, the issues and
challenges faced during negotiations, and the nature of
collective bargaining relationships.

The survey found that there is increased polarization
in labor-management relations and that the collec-
tive bargaining environment has become increasingly
adversarial. Less emphasis is placed on labor-manage-
ment strategic partnerships, such as joint task forces,
employee involvement in decision-making, or increased
worker involvement in operation decisions to improve
the workplace. Labor and management respondents
reported increasing degrees of contentiousness. FMCS
said a heightened level of labor-management tension
means a greater need for agency services to assist in
resolving complex workplace problems.

Where FMCS services are utilized, management and
labor representatives report a positive view of the
agency. Ninety percent of management representatives
and 92% of labor representatives have a positive view
of FMCS’s work in collective bargaining mediation.
About 84% of union respondents and 70% of manage-
ment respondents rated the FMCS mediation excellent
or very good, and nearly 100% of union officials and

#itH
96% of management officials would use FMCS media-
tion services again.
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Both labor and management representatives using FMCS
services had a very high regard for mediators’ knowl-
edge and skill. Ninety-two percent of management
respondents and 95% of union respondents reported
that mediators have a high level of trustworthiness and
general expertise. Ninety-five percent of union respon-
dents and 88% of management respondents believe that
mediators have a good understanding of the issues at the
bargaining table. Ninety- two percent of management
officials and 88% of union officials have a high regard
for FMCS mediation skills.

The survey also asked respondents about mediators’
processes and substantive knowledge that they bring to
the bargaining table. Around 75% of management and
union representatives believed that mediators make a
“big” or “very big” effort to help the parties identify
underlying obstacles to reaching agreement. Around
70% of both parties also believe that mediators make
a “big” or “very big” effort in helping the parties face
reality. Fifty percent of management respondents and
60% of union respondents perceive that mediators make
a big or very big effort in proposing substantive sugges-
tions to reaching an agreement.

Respondents in the public and private sectors were
asked about the likelihood of a strike, lockout or arbitra-
tion without mediation efforts. Fifty percent of private
sector union and management respondents reported
that a strike, lockout or arbitration was likely if there
were no mediation at all. In the public sector, 52% of
management respondents and 62% of union respondents
reported that a strike, lockout or arbitration was likely
without mediation.

FMCS provides arbitration services, grievance media-
tion and relationship-development training, in addition
to collective bargaining mediation. With respect to
FMCS arbitration services, 65% percent of manage-
ment and 88% of union respondents ranked arbitration
panelists as excellent, very good or good, and more than
90% of both sides reported receiving panel names in a
reasonable period of time. Eighty-eight percent of man-
agement and 90% of union respondents rated grievance
mediation services as excellent, very good or good. As
for the agency’s relationship development and training
programs, more than 95% of both labor and manage-
ment ranked FMCS services as excellent, very good or
good.

In his remarks at the 12t National Labor-Management
Conference, FMCS Director Peter Hurtgen challenged
labor-management practitioners to review the results
of the survey and consider their roles in the collective
bargaining process. With a clear pattern of increased
polarization in labor relations, Hurtgen told conferees
that labor-management cooperation and collaboration
are more valuable than ever. “In tough times, it is easier
for both sides to succumb to a “lose-lose” adversarial
strategy,” the FMCS Director said. “The best strategies
in times such as these are not so much winning strate-
gies as those that avoid losing.” He told attendees that,
with increasing tension, both labor and management
must look for ways to work together to achieve high-
producing, quality workplaces.

The MIT survey team will continue to run correla-
tive tests with the data and will roll out results of the
survey to union and management representatives at
various locations throughout the country. Roundtable
discussions also will be conducted to secure labor’s and
management’s perspective on the survey results.

The U.S. Federal Mediation and Conciliation Service,
created in 1947, is an independent U.S. government
agency whose mission is to preserve and promote labor-
management peace and cooperation. Headquartered in
Washington, DC, with 10 district offices and more than
70 field offices, the agency provides mediation and con-
flict resolution services to industry, government agen-
cies and communities.

#H#

FMCS, NLRB and NMB Chiefs Discuss
Trends in Labor Relations

CHICAGO, IL. - The nation’s top three labor rela-
tions agencies, the Federal Mediation and Conciliation
Service (FMCS), the National Labor Relations Board
(NLRB), and the National Mediation Board (NMB),
joined forces today to discuss future trends in labor rela-
tions and collective bargaining.

In a rare joint appearance at the 12th National Labor-
Management Conference being held here, FMCS
Director Peter J. Hurtgen, NLRB Chairman Robert
Battista and Chairman Ed Fitzmaurice of the National
Mediation Board, shared the stage today to discuss their
agencies, issues faced at the bargaining table, and chal-
lenges in the world of labor relations. The panel was
moderated by NLRB Board Member, Wilma Liebman.
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In remarks to be delivered dur-
ing the panel discussion, FMCS
Director Hurtgen addressed
the impact of issues such as
technology and rising health
care costs on collective bar-
gaining across the country. He
said technological change is
having a profound impact on
smaller companies and is seri-
ously affecting workforces at
companies of all sizes, as employers embrace technol-
ogy as a way to produce more with fewer employees.
The result is a difficult set of issues for both sides, he
said. Companies need to stay
competitive in order to remain
viable. Unions meanwhile must
look to protect job security for
their members.

Peter J. Hurtgen

As for the most common issue
at the bargaining table, “health
care is certainly the most vexa-
tious issue I see,” said Hurtgen.
He said that almost 50 per-
cent of the FMCS’s cases last
year dealt with health care as an issue, alluding to the
141-day supermarket strike in Southern California as
a prime example in which the
parties’ main point of conten-
tion included health care cost
apportionment. “With the rising
costs in health care, the parties
are really reduced to fighting
over that which is beyond their
control. They are simply push-
ing costs back and forth, from
one side to the other, making
it a very frustrating process for
all involved.”

Ed Fitzmaarice

Robert Battista

In prepared remarks, the FMCS Director also described
new initiatives by his agency to provide dispute resolu-
tion systems to unionized workplaces to handle con-
flicts away from the collective bargaining table. “As a
federal agency with 50 years of collective experience in
alternative dispute resolution, we are now trying to help
unionized workforces by assisting in designing systems
that employ ADR techniques to resolve workplace dis-
putes,” said Hurtgen. Hurtgen referenced his agency’s

new initiative, DyADS (Dynamic Adaptive Dispute
System), recently piloted in a hospital in Ohio.

“There are numerous workplace complaints, ranging
from statutory claims of discrimination to personality
conflicts, that are not typically resolved in the collective
bargaining arena, which can turn into protracted dis-
putes, poisoned relationships, and a devastating impact
on employee morale,” Hurtgen said. The FMCS has
developed DyADS, where FMCS mediators facilitate
discussions between the parties to build a dispute reso-
lution system that is efficient and resolves workplace
disputes.

H#HHH

NLRB
Recent Case Developments at the NLRB

The National Labor Relations
Board has recently issued deci-
sions in several significant,
high-profile cases. On May 28,
2004, the Board issued its deci-
sions in San Manuel Indian
Bingo and Casino, 341 NLRB
No. 138, and a companion
case, Yukon Kuskokwim Health
Corp., 341 NLRB No. 139,
involving questions of Board
jurisdiction over Indian owned
and operated enterprises.

Les Heltzer

In San Manuel, the Board majority, Chairman Robert J.
Battista, and Members Wilma B. Liebman and Dennis
P. Walsh, reassessed prior Board precedent in which, for
some 30 years, the determinative factor was whether the
enterprise was located on or off the Indian reservation.
In the majority’s view, that approach had been “inad-
equate in striking a satisfactory balance between the
competing goals of Federal labor policy and the special
status of Indian tribes in our society and legal culture.”

The Board established a new standard for determining
the circumstances in which it will assert jurisdiction
over Indian owned and operated enterprises. As an
initial matter, it concluded that its statutory jurisdiction
generally extends to Indian tribes and tribal enterprises.
With respect to the exercise of its discretionary jurisdic-
tion, the Board stated it will look first to whether or
not Federal Indian policy requires the Board to decline
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jurisdiction. It adopted the principle of expansive juris-
diction under FPC v. Tuscarora Indian Nation, 362 U.S.
90, 116 (1960), that statutes of general application apply
to the operations of Indian tribes, and the test articulated
in Donovan v. Coeur d’Alene Tribal Farm, 751 F.2d
1113, 1115 (9th Cir.1985), in which the court held that
such statutes should not be applied to the conduct of
Indian tribes where the statute “touches exclusive rights
of self-government in purely intramural matters,” would
abrogate treaty rights, or there is “proof™ in the statutory
language or the legislative history that Congress did not
intend the law to apply to Indian tribes. The final step
in the Board’s analysis is to determine whether policy
considerations militate in favor or against the assertion
of its discretionary jurisdiction, balancing on a case-
by-case basis such factors as whether the enterprise is
fulfilling traditionally tribal or governmental functions
or is commercial in nature, it employs non-Indians, it is
located on reservation lands, and whether its impact on
interstate commerce is limited or substantial. The Board
asserted jurisdiction in San Manuel, finding that the
NLRA is a statute of general applicability and that the
Coeur d’Alene test posed no impediment to the Board’s
assertion of jurisdiction over the casino. Balancing
the policy considerations, it found that the commer-
cial nature of the casino, its significant employment
of non-Indians, its catering to non-Indian clients and
customers, and its significant impact on interstate com-
merce outweighed the fact that the casino is located on
reservation land, and that the Board’s interest in assert-
ing jurisdiction was high in light of the competition in
the gaming industry, the non-Indian sector of which is
subject to its jurisdiction.

In Yukon, the same Board majority applied the analytical
framework of San Manuel to decline jurisdiction over
a regional nonprofit corporation providing comprehen-
sive health services in Southwestern Alaska as a tribal
compactor under the Indian Self-Determination Act.
The Board found that the health service was not exempt
from its statutory jurisdiction as either an arm of the
Federal Government or as a state or political subdivi-
sion. The Board balanced its interest in effectuating
the policies of the Act with the need to accommodate
the unique status of Indians, and concluded that asser-
tion of its jurisdiction was not appropriate. It noted that
the health service had a relatively limited impact on
interstate commerce since 95% of its hospital patients
are Native Alaskans and, as the primary health care pro-
vider in the area, it did not compete with other hospitals

within the Act’s jurisdiction. It further noted that the
particular facts of the case mitigated the impact in favor
of asserting jurisdiction that the off-reservation location
and the employment of mostly non-Native Alaskans
might otherwise have had.

Board Member Peter C. Schaumber dissented in San
Manuel. He found that, under settled principles of
Federal Indian law, Indian sovereignty remains intact
“unless expressly limited by Congress” and that the
Supreme Court consistently has held that infringements
on a tribe’s sovereign authority are impermissible absent
express statutory language or a clear indication to that
effect in the legislative history of the statute. He con-
cluded that assertion of jurisdiction by the Board in this
case impairs tribal sovereignty on reservation lands and
that the Act did not evince Congressional intent to per-
mit infringement on that sovereignty. Accordingly, he
found the Board’s assertion of jurisdiction was beyond
its statutory authority. In Yukon, Member Schaumber
concurred, rejecting the majority’s reliance on policy
grounds to decline to assert jurisdiction, but agreeing
with the result based on his dissent in San Manuel.

In IBM Corporation, 341 NLRB No. 148 (June 9,
2004), the Board, for the fifth time since1988, examined
whether the policies of NLRB v. J. Weingarten, 420 U.S.
251 (1975), that provide an employee in a unionized
setting the right to a union representative at an investi-
gatory interview the employee reasonably believes may
result in discipline, also apply in a nonunion setting so
as to permit an employee to have a coworker present.
Chairman Battista and Ronald Meisburg, with Member
Schaumber concurring, overruled Epilepsy Foundation
of Northeastern Ohio, 331 NLRB 676 (2000), and
returned to the earlier precedent of E. I DuPont &
Co., 289 NLRB 627 (1988) that disfavored an exten-
sion of the Weingarten right to a nonunion workplace.
The Board majority noted that the years following
Weingarten have given rise to the need for investiga-
tory interviews in response to new federal, state and
local laws governing the workplace and as a response
to increased workplace violence and security concerns.
It further noted that, in contrast to a representative in
a unionized workplace, coworkers in a nonunion set-
ting do not represent the interests of the entire work
force, cannot redress the imbalance of power between
the employer and the employee, do not possess the
same skills, and that the presence of a coworker may
compromise the confidentiality of information. Based
on these policy considerations the majority concluded
that an employee’s right to a coworker’s presence in the
absence of a union is outweighed by an employer’s right
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to conduct prompt, efficient, thorough and confidential
workplace investigations.

Member Schaumber fully concurred with the majority’s
finding that the policy considerations it relied on sup-
ported not extending Weingarten right to nonunion
workplaces. He further concluded, however, that the
language of the Act does not provide such a right. In
so doing, he explained that the “better construction and
the one most consistent with the language and policies
of the Act, is that the Weingarten right is unique to
employees represented by a Section 9(a) bargaining
representative.”

Members Liebman and Walsh in dissent stated: “Today,
American workers without unions, the overwhelming
majority of employees, are stripped of a right integral
to workplace democracy.” They found no persuasive
basis for the majority’s “abruptly overruling” Epilepsy
Foundation of Northeast Ohio, a recent decision upheld
on court appeal as “both clear and reasonable.” Members
Liebman and Walsh concluded that a statutory founda-
tion for coworker representation exists under Section 7
even in the absence of a union, and that due process con-
siderations supported such representation. Furthermore,
they noted that the presence of a coworker at a disci-
plinary interview gives the affected worker a “potential
witness, advisor, and advocate” in what can be an adver-
sarial situation.”

— Les Heltzer

CANADA

In Rememberance of Jacob Finkelman

Jacob Finkelman, who was described by his colleagues
as a “pioneer,” dedicated his life to the teaching of
Canadian labour laws.

Mr. Finkelman helped to bring forth many changes
during his life, especially to the area he knew best
— Canadian labour laws and mediation.

He was the first Jewish professor hired by the University
of Toronto in 1930, and went on to become the first
chair of the Ontario Labour Relations board in 1944.

“Jake Finkelman was king of the Ontario Board, and
quite properly, was the leading authority on labour law in

the country at that time,” remembered Mr. Finkelman’s
longtime colleague, friend and Quebec counterpart, the
former Chief Justice of the Superior Court of Quebec,
Alan Gold.

At the same time, Mr. Finkelman continued to be a
leading arbitrator under collective agreements between
various industries, he said.

Mr. Finkelman was already deeply involved in labour
law, having acted as registrar of a special section of the
Supreme Court of Ontario, which was implementing
wartime emergency measures for labour legislation in
pursuit of defence contracts during the Second World
War.

However, he soon took his involvement to a new,
unprecedented level.

“He was the first labour law teacher in Canada,” said
Mr. Gold. “His reputation as an arbitrator and later on,
as chairman of the Labour Relations Board of Ontario
was very, very important to those of us who practiced
labour law.”

Mr. Gold, who was serving at the time as vice-chair of
the Quebec Labour Relations Board, realized he would
need to work closely with Mr. Finkelman in order to
emulate the success of the Ontario Board.

In doing that, the two men also developed a lifelong
friendship.

“We were cemented together by a feeling of friendship,
almost brotherhood,” he said.

He also described Mr. Finkelman as a mentor.
“He was a very dear and great influence in my life.”

The bond that developed between Mr. Finkelman and
Mr. Gold stemmed not only from their interest in labour
law, but also from a deeper love — the love of teach-
ing.

Mr. Finkelman began his career as a professor at the
University of Toronto, teaching in the school of law.
Although he would leave the profession in 1967 to
pursue labour law and mediation full-time, the name
“professor” would stick for the rest of his life.

“Everyone who knew and respected him would call him
‘professor,”” said his son, Barry.

“That was his title, and that was the way it was.”
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For 35 years, Mr. Finkelman continued to lecture at vari-
ous universities, including Toronto and Ottawa.

He also co-wrote a book with professor Shirley
Goldenberg, published in 1983, titled Collective
Bargaining in the Public Sector: The Federal Experience
in Canada.

“He knew more about the subject than I ever dreamed
anybody would,” she said of her collaboration with Mr.
Finkelman.

She described him as “an unassuming, decent person,”
and said she will never forget the words he said to her
as they completed the massive manuscript of their book,
which would be separated into two volumes.

“He said, ‘“Well Shirley, we’ve worked hard, but we’ve
ended this with our self-respect intact, and our respect
for each other intact.” That was the biggest compliment
I ever had, coming from a man like that,” said Ms.
Goldenberg.

Not only did Mr. Finkelman leave a lasting impression
on his colleagues, he left his family with a lifetime of
treasured memories.

“He was an incredible father,” said his son, Barry
Finkelman.

Barry recalled many wonderful times with his father,
crowding into the family vehicle with his mother
and siblings and driving for weeks at a time to reach
landmarks such as Upper Canada Village and Peggy’s
Cove.

“He had this passion for seeing, and knowing things,
and he always felt that we had to see and be aware of
these things,” he said.

As much of a success in his profession as in his personal
life, Mr. Finkelman received much recognition for his
accomplishments and influence in labour law.

He received an appointment to the King’s Council in
1946 (now known as the Queen’s Council), was hon-
oured as an officer in the Order of Canada in 1946, and
received the Human Rights award in 1960.

He was also well-known for his selflessness and genu-
ine desire to resolve conflict.

“He wasn’t a 9-to-5 chairman,” said Ms. Goldenberg.
“Whenever he had the intuition that something was
going wrong in some negotiations, he would call the
parties to his apartment at night, and he would mediate,
and there would be a settlement.

“He’d never let things get out of hand, because he really
cared.”

Barry Finkelman agreed.

“He could analyse a situation like no other man I've
met,” he said.

“He could make you aware of other facets of a situation
that you had never realized. Dad was a true mediator.”

Mr. Finkelman died in Ottawa on Dec. 21 at the age of
96.

The Canadian Industrial
Relations System

Current Challenges and Future Options
EXECUTIVE SUMMARY

This study, by the Conference Board of Canada, exam-
ines the Canadian industrial relations system from
the perspectives of labour, management and academe.
Today’s business environment is vastly different from
the one that gave rise to the present system. We set out
to answer questions about the relevance of a system that
was originally designed to fit the needs of a different
era: Is the current system aligned with the realities of
today’s business climate? Is it overly adversarial? Are
the processes and procedures efficient and effective?

We expected to hear strongly held views that fun-
damental changes to the national policies and legal
frameworks that govern our labour and employment
policies were required. But this does not appear to be in
the cards. Labour and Management are generally sup-
portive of the current system. Furthermore, there is no
guarantee that a new model would be an improvement.
In fact, there is evidence that industrialized countries,
like Germany, Australia, New Zealand and Sweden are
tending more towards the North American model of
Labour relations.

According to the majority of Canadian business leaders
in this field, the industrial relations system is neither at
the breaking point, nor does it require a complete over-
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haul. The key message from most of the participants
in this project is that the industrial relations system in
Canada, as it currently exists, is fundamentally sound. It
has stood the test of time and proven to be adaptive to
the dramatic changes taking place in the world around
us. It is not, of course, without challenges. There are
definitely areas for improvement.

Leaders and practitioners from across Canada — labour
and management alike — have a common understanding
of the forces shaping the industrial relations environ-
ment. Globalization and the quest for greater competi-
tiveness are at the top of the list. Industrial restructuring
has also had a major impact, as our economic base
shifted from natural resources and manufacturing to
services. Technological changes in information, com-
munication and transportation systems have signifi-
cantly changed how work is organized and where it is
preformed. In addition, the profile of the workforce has
shifted dramatically. It is more highly skilled, highly
educated and significantly more diverse than in the past.
And finally, there is a strong sense among the research
participants in this study that the discipline of industrial
relations, particularly in North America has lost power
and influence.

In addition, the overall legislative framework is placing
a strain on labour relations practitioners. Besides the
Canadian Labour Code, each province and territory has
its own distinct labour laws. In addition, there are often
specific and separate provisions for certain industries
and/or occupations within each of these jurisdictions
(e.g. construction workers, teachers and law enforce-
ment agents). And, the provincial and territorial labour
codes can change, as new political regimes come to
power.

Complicating matters further, employer—employee rela-
tionships are increasingly governed by a network of leg-
islative interventions beyond the labour codes—human
rights, pay equity, employment equity, harassment,
discrimination and privacy, to name a few. Within the
legislative arena, there are serious concerns about cer-
tification and decertification procedures and the quality
of current labour boards around the country.

At a more tactical level, collective bargaining processes
generally take too long. First agreements are often not
ratified, even after they have been agreed to by the nego-
tiators on both sides. When they occur, strikes are costly

to all stakeholders. Labour is often skeptical about newer
forms of collaborative bargaining. Bargaining impasse
provisions, while adequate to deal with the complexities
of the day, could be improved. Joint labour—-manage-
ment committees (JLMs) work well, but are not used as
often as they could be. And grievance procedures, which
are generally viewed as effective, still leave 40 per cent
of employers with grievance backlogs.

And finally, practitioners identified the need for strong
effective leadership at all levels as a critical—if not the
most critical—factor in developing workable relation-
ships. The impending retirement of many seasoned
labour relations professionals—both labour and man-
agement—has many practitioners concerned about a
significant leadership void at the bargaining table.

Recommendations for change are wide-ranging, but
there were two consistent messages from both labour
and management. Essentially, areas for improvement
come down to people and processes.

RECOMMENDATIONS

BUILD LEADERSHIP CAPACITY
THROUGHOUT THE SYSTEM

Effective labour relations is contingent upon the quality
of the people involved. We must make major invest-
ments in people to build leadership capacity throughout
the system—at the senior management level, within
the institutions that support labour relations (e.g.,
labour boards), as well as on the shop floor. We need
a strong cadre of people with the right skills, attitudes
and behaviours to work through problems in a mature,
constructive manner. Eight specific recommendations
were identified, ranging from joint leadership training
for labour relations practitioners to implementing suc-
cession plans for leadership positions, for practitioners
from both labour and management.

INCREASE EFFICIENCY AND
EFFECTIVENESS IN THE SYSTEM

Also—and arguably more challenging—we must find
ways to make the system more efficient and effective,
ensuring that all processes and procedures are balanced
and fair.

The recommendations for change with the greatest
potential impact, and which are the most challenging
to implement, call for legislative reform—not a trivial
undertaking. In an ideal world, the legislative frame-
work governing employer—employee relations would
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have a higher level of consistency across jurisdictions,
be balanced and respectful of both labour and manage-
ment perspectives, and be exempt from modifications
when the political regime changes. The recommenda-
tion that would have the most impact is: to streamline,
harmonize and depoliticize certification/decertification
processes, removing management and labour biases and
ensuring that each process has a similar level of diffi-
culty to achieve.

At a more tactical level, there were several recom-
mendations that more speed be built into grievance
procedures, bargaining impasse provisions and labour
board proceedings/processes. These include suggestions
such as imposing more stringent time guidelines on all
processes and ensuring arbitrator independence from
government through a new, independent centre to train,
select and appoint arbitrators.

In the end, we must look for opportunities to create a
more collaborative culture in Canadian workplaces,
while recognizing that there will always be fundamen-
tal differences and an imbalance of power between
labour and management. We need to make sure that
our industrial relations system ensures the long-term
sustainability of our businesses, improves the standard
of living and the quality of life of our citizens, and
enhances Canada’s economic position in an increasingly
competitive world. But, at the end of the day, we need
to invest in people—because they are at the heart of the
labour-management relationship, not politics, processes
or procedures.

Publication: The Canadian Industrial Relations
System; Current Challenges and Future Options

Contact: benimadhu @ conferenceboard.ca

To obtain: visit <www.conferenceboard.ca/boardwise>

AROUND THE STATES AND PROVINCES

ARIZONA

Appointed Chairman of Phoenix Public Employee
Relations Board (PERB) (April 2004)

The City Council of Phoenix
has appointed Richard Fincher
as Chairman of the Phoenix
Public Relations Board. The
PERB is the administrative law
agency created by ordinance in
1975 to administer labor rela-
tions between the city and its
unions. There are five PERB
members, including a labor and
a management member. The
PERB appointment is for three years. The former Chair
was Mary Stevens of Arizona State University.

Mary Stevens

Fincher is a full-time labor and employment arbitra-
tor, and former management attorney. He serves on
the Board of Directors of the Association for Conflict
Resolution and is the recent co-author of “Emerging
Systems for Managing Workplace Conflict, by Lipsky/
Seeber/Fincher, Jossey-Bass Publishers.

CALIFORNIA

What Wal-Mart Has Wrought

LOS ANGELES — This city obliterates its past, so it
shouldn’t be surprising that few Angelenos remember
the role that unions played in making Los Angeles the
epicenter of America’s epochal post-World War II pros-
perity.

But the greatest new housing boom in world history
didn’t descend on L.A. through some random selection
in the 1940s, ‘50s and ‘60s. The huge housing tracts
were initially clustered around correspondingly huge
aerospace factories, whose unionized workers could
afford to buy new homes.

That was then. Since the Cold War’s end, the aerospace
industry and other unionized manufacturing here have
drastically downsized. The service sector waxed as
manufacturing waned, but most nonprofessional ser-
vice-sector jobs are nonunion and low-wage.

The great exception was supermarket work. For decades,
the industry and its union — the United Food and

July 2004

ALRA Advisor 17



AROUND STATES & PROVINCES - Contd

Commercial Workers (UFCW) — signed contracts that
gave supermarket workers employer-paid health insur-
ance and decent wages. Five months ago, however, three
major chains put forth a new contract that would turn
supermarket employment into low-wage work with few
benefits.

Sixty thousand workers across Southern California
either struck or were locked out. So many shoppers
refused to cross the picket lines that the three chains lost
more than $1.5 billion in sales. But late last week, the
union threw in the towel. The contract that the unhappy
but increasingly desperate workers ratified created a
lower pay scale for all new hires. It virtually ended the
markets’ responsibility for new workers’ health cover-
age: Employers agreed to contribute $4.60 hourly for
current workers’ health plans but just $1.35 hourly for
those of future employees. In the words of one union
(but not UFCW) leader, the contract is “the beginning of
the road to the Wal-Martization of the industry.”

Like many of his peers, this union chief is livid at the
industry, but he is also angry at the UFCW. For months
the union treated the strike not as a national battle but as
a regional one. The union did not organize community
and consumer support groups that could have rallied
against the chains; it was very slow to leverage union
pension funds to go after the corporations’ finances. In
short, the union really had no plan to win the strike if
the companies held out — and since their outlets outside
Southern California were unaffected, the companies
could hold out better than workers subsisting on meager
strike benefits.

In fact, this was anything but a regional strike. The
union’s contracts will expire in other parts of the coun-
try later this year, but now its strike fund is depleted and
the companies can point to the new contract as setting
the pattern for the industry. Close to 1 million union-
ized supermarket jobs may now be downward-bound.
And while Americans have focused, understandably,
on the ongoing evisceration of manufacturing jobs, the
downscaling of service-sector jobs in the age of Wal-
Mart poses no less a threat to the existence and idea of
a working-class career.

Fortunately, the defeat of the supermarket strikers wasn’t
the only union news in the past week. Last Thursday two
of the nation’s most proficient organizing unions (there
aren’t a lot of them) announced that they were merging.
UNITE, the clothing and textile union, and HERE, the

hotel and restaurant union, agreed to join forces in what
will be a remarkable organization of largely immigrant
workers in routinely low-wage industries.

UNITE and HERE may well be the two most tena-
cious unions out there: UNITE fought for 17 years
before organizing J.P. Stevens, while HERE’s successful
strike against the Frontier Hotel on the Las Vegas Strip
— a strike that ran six years, four months and 10 days
without a single worker crossing the picket line — is
the stuff of union legend. But UNITE is situated in an
industry that will soon move almost entirely offshore,
while HERE, a union in an industry that is anchored
in every American city, has more opportunities than it
has resources. Their merger creates a powerful force for
organizing and upgrading the kind of service-sector jobs
that otherwise are being ratcheted downward.

Anyone who doubts the ability of these unions to
transform dead-end jobs into productive careers should
check out the improbable union city of service-sector
America: Las Vegas. By organizing almost every Strip
hotel, HERE has created an employer-funded training
academy where maids and dishwashers can become
cooks and servers and wine stewards, and a hotel work-
force that makes enough to purchase new homes. The
biggest housing boom in the nation today spreads across
the Vegas desert and, as in Los Angeles a half-century
ago, it is largely the consequence of unionization.

— Harold Meyerson, Washington Post
March 5, 2004

FLORIDA

Employee Organization Must Disclose
Financial Information to its Members

By John G. Showalter, Hearing Officer.

In the case of Rick Reed v. Florida Education Association,
Case No. CB-2003-002 (Fla. PERC Nov. 14, 2003), the
Commission resolved several issues relating to the
financial disclosure requirement in Section 447.305(5),
Florida Statutes (2003), and its application to unions and
private corporations formed by unions. Reed, an FEA
member, filed an unfair labor practice charge alleging
that the FEA refused to allow him to inspect its finan-
cial records and the records of the Florida Education
Association Quality Public Education Corporation, Inc.
(QPEC). Section 447.305(5) requires an employee
organization to keep accurate accounts of its income
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and expenses and mandates that its accounts be open for
inspection at all reasonable times by any member of the
organization or the Commission.

The hearing officer determined that the FEA is an
employee organization within the meaning of Section
447.203(11), Florida Statutes (2003), and that the inspec-
tion requirement in Section 447.305(5) is not limited
to those employee organizations which have registered
with the Commission or seek to become a certified bar-
gaining agent. Thus, the FEA committed an unfair labor
practice by failing to permit Reed to inspect its accounts
within a reasonable time after he made his request.
The hearing officer also concluded that Reed was not
entitled to inspect the accounts of QPEC because it is
not an employee organization.

In its exceptions, the FEA asserted that it is not an
employee organization because it has not registered
with the Commission and has not sought to be certified
as a bargaining agent for a unit of employees. Rather, its
local affiliates register with the Commission and have
become certified as bargaining agents for numerous
units. Nevertheless, employees who become members
of a local FEA affiliate also become members of the
FEA. The FEA then provides numerous employment-
related services to the local affiliates, if requested. The
Commission agreed with the hearing officer that these
activities undertaken by the FEA in support of its local
affiliates demonstrate that it is an employee organization
within the meaning of Section 447.203(11).

The FEA next asserted that, even if it is an employ-
ee organization, the inspection requirement does not
apply to it because it has never registered with the
Commission or sought to become a certified bargain-
ing agent. In resolving this exception, the Commission
agreed with the hearing officer that Section 447.305(5)
is plain and unambiguous and should not be read to
mean that the inspection requirement only applies to
employee organizations which are registered and/or
certified. The Commission rejected the FEA’s argument
that it is illogical to require an employee organization
which does not register or seek to become a certified
bargaining agent to comply with the inspection require-
ment. The Commission noted that employees who join
a local FEA affiliate also become members of the FEA,
and that a portion of the dues paid by a member to the
local affiliate is transmitted to the FEA. Thus, it is both
logical and reasonable that FEA members, who contrib-

ute to the financial well-being of the FEA, would have
the right to inspect the FEA’s financial records.

The Commission next addressed Reed’s contention that
he should be allowed to inspect the financial records
of QPEC, a corporation registered pursuant to Chapter
607, Florida Statutes (2003). QPEC was formed for the
purpose of conducting “any lawful business” permitted
by law, and it is a vehicle for political advocacy whereby
the FEA’s officers can promote the FEA’s cause within
the political arena to its membership and the general
public. The hearing officer determined that Reed was
not entitled to inspect the financial records of QPEC
because it is not an employee organization within the
meaning of Section 447.203(11) but, rather, is a cor-
poration formed to conduct the business of political
advocacy.

The Commission agreed with the hearing officer that
QPEC is not an employee organization. Thus, the plain
language of Section 447.305(5) did not grant Reed the
right to inspect its financial records. Furthermore, the
Commission concluded, as a matter of policy, that it is
not appropriate to allow Reed access to the financial
records of QPEC, notwithstanding that the FEA and
QPEC are closely related entities. The fact that these
two entities share many features does not demonstrate
that QPEC is an employee organization or detract from
its existence as a separate registered corporation. The
Commission noted that the legislature has not decreed
in Chapter 447, Part II, Florida Statutes (2003), that it
has the authority to require a corporate entity associated
with an employee organization to also divulge its finan-
cial records to a member of the employee organization.
By permitting such inspections, the Commission stated
that it would be improperly expanding the scope of
Section 447.305(5) and to require entities that are not
employee organizations to open their financial records
to individuals who are not members of such groups.
Therefore, the FEA did not commit an unfair labor prac-
tice by failing to permit Reed to inspect the financial
records of QPEC.

University Boards of Trustees Are Not
Successors to Florida Board of Education

By John G. Showalter, Hearing Officer.

In Florida Public Employees Council 79, AFSCME and
United Faculty of Florida v. Florida State University
Board of Trustees and Florida Public Employees
Council 79, AFSCME v. University of West Florida
Board of Trustees, 29 FPER ] 281 (2003), a majority of
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the Commission determined that individual university
boards of trustees are not successor employers to the
Florida Board of Education. In early 2003, AFSCME
and the United Faculty of Florida (UFF) filed unfair
labor practice charges against Florida State University
Board of Trustees (FSU), University of West Florida
Board of Trustees (UWF), and the Board of Governors
(BOG) alleging that they unlawfully ceased dues deduc-
tions and failed to process grievances. The BOG was
subsequently dismissed as a party. The hearing officers
assigned to the cases determined that FSU and UWF
were not successor employers. In the FSU case, the
hearing officer concluded that FSU did not commit an
unfair labor practice by ceasing dues deductions and
failing to process grievances. Likewise, in the UWF
case, the hearing officer determined that UWF did
not unlawfully cease the collection of union dues for
AFSCME. Once exceptions were filed, all three cases
were consolidated before the Commission.

The Commission majority began its analysis by reit-
erating the Commission’s decision in In re Florida
Public Employees Council 79, AFSCME, 29 FPER
q 75 (2003), appeal filed, sub nom, Florida Public
Employees Council 79, AFSCME v. Public Employees
Relations Commission and Florida Board of Governors,
Case No. 1D03-1190 (Fla. 1st DCA Mar. 25, 2003),
wherein it held that each board of trustees is the public
employer of the employees at its university pursuant to
Section 447.203(2), Florida Statutes. Given that FSU
and UWF are the public employers of the employees
at their universities, the issue became whether FSU and
UWEF are “successor” employers to the Florida Board of
Education (BOE).

Pursuant to IBEW, Local 323 v. Lake Worth Utilities
Authority and City of Lake Worth, 11 FPER | 16024
(1984), the successorship inquiry focuses upon the con-
tinuity of the enterprise after the change in ownership.
Although the determination is based on the totality of
the circumstances and is highly fact specific, certain fac-
tors are usually considered indicative of successorship.
For example, retention of the predecessor’s employees
in the same jobs, operation of the same facilities, use of
the same supervisors, and manufacture of the same type
of product.

In both FSU and UWF, the hearing officers applied
Lake Worth to the facts of their respective cases and
determined that there was not substantial continuity

between the BOE and the boards of trustees at FSU and
UWE. For example, each board of trustees only received
a fraction of the BOE’s work force, each board of trust-
ees only operated a fraction of the facilities previously
operated by the BOE, and each only used a fraction of
the supervisors employed by the BOE. Similarly, even
though both boards of trustees were created to “pro-
duce” education, the differences in the scope and pur-
pose of those activities reflects a discontinuity between
the employers. The BOE is involved in producing an
assorted variety of education from kindergarten through
advanced graduate degrees. Moreover, the BOE’s gover-
nance of post-secondary institutions involved managing
institutions ranging from very small colleges to huge
universities. The individual boards of trustees are exclu-
sively focused on the particular educational goals and
missions of their institution, which will vary dependent
on the size and location of the university. Given these
factors, the hearing officers determined that the boards
of trustees were not successor employers to the BOE.

Based upon its review of the facts and the applicable
case law, the majority agreed with the hearing officers
and concluded that the boards of trustees are not suc-
cessor employers for their employees who are included
in certifications 218 and 730-33, the statewide univer-
sity system bargaining units. The majority noted that in
reaching this conclusion it did not overlook UFF’s con-
tention that federal precedent required that the issue of
continuity be viewed from the perspective of the affected
employees. See, e.g., Fall River Dyeing and Finishing
Corp. v. NLRB, 107 U.S. 27 (1987); International Union
of Electrical, Radio and Machine Workers, 604 F. 2d
689 (D.C. Cir. 1979); Zim’s Food Liner v. NLRB, 485
F. 2d 1131 (7th Cir. 1976). The majority indicated that
the Commission has not adopted that approach used by
the NLRB and specifically determined that it was inap-
propriate to analyze the issue of continuity principally
from the perspective of the affected employees at one of
the new employers because of the differences between
the private and public sectors.

The majority explained that successorship issues in the
public sector generally occur as a result of statutory
changes. For example, the change in employer from the
BOE to the boards of trustees resulted from an amend-
ment to Section 447.203(2), Florida Statutes. Public
sector transfers, mergers, and consolidations rarely
involve concerns unique to the private sector, such as
rehabilitating a failing business or increasing profits.
Instead, factors unique to the public sector drive such
changes. By virtue of the legislature’s determination
that the individual boards of trustees were the public

20 ALRA Advisor

July 2004



AROUND STATES & PROVINCES - Contd

employers of the employees at their institutions, and
other recent legislation affecting public education,
it was evident that the intent was to decentralize the
administration of the state university system to one
accountable on an individual university level. This radi-
cal change in the method by which Florida administers
educational services at its public universities would be
ignored if the Commission were solely guided by the
employees’ subjective perspective.

The statutory designation of the boards of trustees as
the public employers for the employees at their insti-
tutions created a factual scenario different than that
presented by any other successorship case previously
considered by the Commission. In previous cases, all
of the employees removed from the bargaining unit at
the predecessor employer were transferred into a single
new employer. That new employer employed all the
unit employees who were moved from the previous
employer, it assumed responsibility for all facilities used
by those unit employees, it used all the same supervi-
sors, and it performed the same mission as the previous
employer. In contrast, here the predecessor employer,
the BOE, has been splintered into eleven new employ-
ers. As indicated by the hearing officers, only a fraction
of the BOE’s employees, supervisors, and facilities went
to FSU and UWF. Similarly, the BOE’s mission was
very different from the mission of FSU and UWF. In
this context, it would be illogical to conclude that there
is continuity between the BOE and each individual uni-
versity board of trustees.

The majority also noted that in resolving the continu-
ity issue it was important to consider the historical
way in which UFF became certified to represent the
then board of regents’ employees and the significant
differences between the certification procedures in the
National Labor Relations Act (NLRA) and Chapter
447, Part II, Florida Statutes. In Florida, an employer
has no obligation to negotiate with the union until it is
properly certified by the Commission. Here, an election
was conducted in 1976 among the nine universities of
higher learning that existed at the time and UFF was
certified as the bargaining agent. However, as the unit
covered the entire university system under the board
of regents, the ballots were not counted by institution
and there was no determination of majority status at the
individual campuses.

Moreover, in evaluating the applicability of the private
sector successorship doctrine, it is important to recog-

nize that it merely created a presumption of continued
majority support for the union. In the private sector, this
presumption can be rebutted by objective evidence that
this support has dissipated, such as by diminished dues
deduction. This approach is not authorized in Florida’s
public sector. Given that there is no statutory mecha-
nism for public employers to test majority status, the
antiquity of the original election, that majority status
was not determined at each individual institution, and
that the legislature has statutorily imparted autonomy
for each institution, the majority did not believe it could
reasonably presume that a majority of employees sup-
ported UFF at FSU and UWF. Thus, it could not effec-
tively certify UFF without the sanctity of representation
petitions and elections.

Dissent

Commissioner Kossuth dissented. By application of
Lake Worth, Commissioner Kossuth believes that FSU
and UWF are successor employers and have an obliga-
tion to maintain the status quo as determined by their
contracts. In his opinion, to conclude otherwise would
cast aside twenty-six years of labor relations history
during which these employees had bargaining rights
and contracts. According to Commissioner Kossuth,
maintaining the status quo is even more compelling in
the public sector where employees are prohibited from
striking, yet are entitled to protection of the right to col-
lectively bargain under Article I, section 6 of the Florida
Constitution, and against the impairment of the right
to contract under Article I, section 10 of the Florida
Constitution.

The FSU and UWF cases have been appealed to the
First District Court of Appeal, Case No. 1D03-4689.

MICHIGAN

Unfair Labor Practice Not Found: Restrictions on
Resignation From Union are Not Merely an Internal
Union Matter and are Subject to MERC Jurisdiction;
Window Period for Filing Beck Objections Reasonable
- No Breach of Duty of Fair Representation.

West Branch-Rose City Education Association and
Michigan Education Association (MEA)

-and- Frank Dame,

MERC Case No. CU98 J-50, issued May 25, 2004

On October 27, 2000, the Commission issued a Decision
and Order in this case, finding that Respondents, vio-
lated their duty of fair representation, by failing to give
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notice to Charging Party regarding restrictions on his
ability to resign from the Union. In an unpublished deci-
sion, the Court of Appeals found that the Commission
erred by basing its decision on the notice issue, which
was not specifically addressed in the exceptions. The
Court vacated MERC’s decision and remanded the
case, directing that the Commission should first con-
sider whether it had jurisdiction over the dispute, and
then proceed accordingly. On remand, the Commission
held that it did have jurisdiction over the matter, and
found no breach of the duty of fair representation by
Respondent.

The case arose when Frank Dame, a teacher in the West
Branch-Rose City School District, filed an unfair labor
practice charge alleging that Respondent violated its
duty of fair representation by refusing to immediately
honor his attempt to resign from the Union, and by
maintaining rules which restricted his right to become
a service fee payer and assert his rights to a reduced
service fee under Communications Workers v Beck, 487
US 735 (1988). Pursuant to the Union’s Constitution,
membership could be terminated during a one-month
period from August 1 to August 31. Under MEA pro-
cedures, a nonmember who has properly resigned from
the Union (or never joined) has a 30-day window period
during which time he or she must object to paying their
pro rata share of political or ideological activities of
the Association. Dame joined the Union in 1988 and
remained a member until 1998. Dame’s first attempt to
resign his membership in April 1998 was refused by the
Union.

The Union argued that all members of the Association
are voluntary members. Dame entered into a member-
ship agreement with the Association, thereby making
himself eligible for the rights and benefits of member-
ship as well as the reciprocal obligations of membership.
The Union contended that under these circumstances,
where the Union was simply applying an internal rule,
there can be no unfair labor practice. However, the
Commission pointed out that since only nonmembers
can request a reduction in their service fee, this was
not merely an internal union matter. Thus, the essen-
tial PERA issue raised in this dispute was whether the
Union’s use of window periods with respect to the resig-
nation of membership and the concomitant assertion of
Beck rights violated its duty of fair representation.

The Commission observed that a union’s duty of fair
representation extends to union conduct in represent-

ing employees in their relationship with their employer,
and in related decision-making procedures. The duty
does not apply to matters that are strictly internal union
affairs, which do not impact the relationship of bargain-
ing unit members to their employer. The collection of
agency fees from nonmembers cannot be characterized
as purely an internal union matter, since it can only be
accomplished pursuant to a negotiated contract provi-
sion, and there is a potential impact on employment
should the nonmember refuse to pay. Further, courts
have found that a union’s collection and use of agency
fees implicates the duty of fair representation. In Beck,
the U.S. Supreme Court found that exactions of agency
fees from objecting nonmembers beyond those neces-
sary to finance collective bargaining activities violated
a union’s duty of fair representation as well as the non-
members’ First Amendment rights.

The Commission agreed with the ALJ’s application
of the rationale stated by the Seventh Circuit Court
of Appeals in Nielsen v Int’l Ass’n Machinists &
Aerospace Workers, Local Lodge 2569, 94 F3d 1107,
1116 (CA 7 1996) cert den 520 US 1165 (1997), which
found that an annual window period for withdrawal of
membership was reasonable and necessary where the
union had provided adequate and valid administrative
justifications for its policy. The Commission further
noted the ALJ’s expression of his disagreement with the
National Labor Relations Board’s (NLRB) holding in
Polymark Co, 329 NLRB 9, (1999) and pointed to the
different opinions of Board members reflected in that
decision. The Commission observed that although it is
often guided by federal cases interpreting the National
Labor Relations Act (NLRA), it is not required to fol-
low the NLRB’s lead especially where, as in this case,
the NLRB members disagree, and where the statutory
language of PERA differs from that of the NLRA. The
Commission found the approach of the Seventh Circuit
Court in Nielsen to be better reasoned and elected
to follow the Nielsen court in looking at whether the
Union had provided a valid and adequate justification
for application of the window period. The Commission
pointed out that in order to successfully perform its role
of exclusive representative of bargaining unit employ-
ees, and to fulfill its statutory mission to bargain collec-
tively on behalf of public employees, a union must be
able to effectively budget and allocate its resources. The
Commission agreed with the ALJ that the Association’s
one-month window period is a reasonable rule that is
justified by the Union’s administrative and budget-
ary needs. The Commission found that utilization of a
reasonable window period to achieve these ends is not
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arbitrary and does not violate the Union’s duty of fair
representation.

Petition and Direction of Election — MERC May
Properly Exercise Jurisdiction Over Religious School;
The LMA is to be Broadly Construed; MERC’s Exercise
Of Jurisdiction over Religious School Does Not Violate
the Religion Clauses of the United States or Michigan
Constitutions

Christian Brothers Institute of Michigan,

d/b/a Brother Rice High School -and- Michigan
Education Association

Case No. R0O3 E-88, issued May 26, 2004

The Commission held that its exercise of exercise
jurisdiction over a religious school does not violate
the U.S. or Michigan Constitution. In this case, the
Michigan Education Association filed a petition seek-
ing to represent teachers employed by Respondent,
Christian Brothers of Michigan, d/b/a Brother Rice
High School. Brother Rice is a four-year boy’s Catholic
high school founded by the Congregation of Christian
Brothers. The school strives to instill Catholic values
in its students. All students are required to attend reli-
gion and theology classes, the all-school Mass, and
other religious and non-religious school functions.
Although teachers are not required to be Catholic, they
are expected to follow the school’s mission statement
and must integrate Catholic principles in non-religious
courses and activities. Respondent had a previous con-
tract with a non-certified collective bargaining agent
regarding wages, hours and terms and conditions of
employment, which included an arbitration procedure
to settle grievances, a salary schedule, and a definition
of a school year, among other provisions. Respondent is
also governed by and must comply with various external
controls, including the Family and Medical Leave Act,
federal anti-discrimination laws, and miscellaneous
non-religious institutions that guide high school cur-
riculum, among others.

First, the Commission ruled inadmissible two exhibits
attached to Respondent’s post-hearing brief, but which
Respondent did not offer during the hearing. Noting
that Respondent did not file a formal motion to reopen
the record, the Commission stated that it does not
want to encourage parties to submit evidence after the
hearing without filing formal motions. Moreover, the
Commission held that, even if Respondent were to file

a formal motion to reopen the record, the criteria for
reopening the record was not met since Respondent
could have discovered the first document prior to the
hearing and that the second document would not require
the Commission to reach a different result.

Secondly, the Commission found that precedent con-
struing the National Labor Relations Board’s (NLRB)
jurisdiction did not preclude the Commission from
exercising jurisdiction in this matter. Respondent cited
the Supreme Court’s decision in Catholic Bishop, which
held that the National Labor Relations Act (NLRA) did
not extend the NLRB’s jurisdiction to religious institu-
tions. Respondent further reasoned that because the
Michigan Labor Relations and Mediation Act (LMA) is
patterned after the NLRA, MERC similarly lacks juris-
diction over religious institutions. In rejecting this argu-
ment, the Commission asserted that it is not bound by
interpretations of the NLRA. Unlike the NLRA, there is
no evidence of legislative intent in the LMA to exclude
religious schools from MERC'’s jurisdiction. Moreover,
the Michigan Supreme Court has found the LMA to be
“broad and all-inclusive” and has liberally construed
MERC’s jurisdiction.

Finally, the Commission rejected the Respondent’s
argument that its exercise of jurisdiction in this matter
would violate the religion clauses of the United States
and Michigan Constitutions. Considering the free exer-
cise clause first, the Commission noted that the free
exercise clauses of the U.S. and Michigan Constitutions
are subject to similar interpretation. Therefore, the
Commission applied the federal Constitutional stan-
dard to both the U.S. and Michigan Constitutions’ free
exercise clause. Finding that the LMA is a facially
neutral statute that generally applies to all employers
and is not intended to regulate religion, the Commission
determined that the free exercise clauses do not restrict
jurisdiction in this matter.

Next, the Commission rejected the Respondent’s claim
that its exercise of jurisdiction over religious institutions
would violate the establishment clauses of the U.S. and
Michigan Constitutions. Again, the Commission noted
that the U.S. and Michigan establishment clauses are
subject to similar interpretation and proceeded to apply
the federal standard to both clauses. The Commission
found that the LMA has a secular legislative purpose,
which is primarily to foster collective bargaining, and
was not enacted with the purpose to regulate religion.
The Commission further found that its exercise of juris-
diction in this matter would neither inhibit Respondent’s
ability to exercise its religion, nor would MERC become
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excessively entangled with religion. The Commission
noted that not only did Respondent previously enter
into a voluntary and enforceable collective bargaining
agreement with its employees, but, also, the Catholic
Church has been one of the staunchest supporters of
employees’ rights to engage in collective bargaining.
Moreover, the Commission explained that protections
exist that prevent it from delving into religious matters;
purely educational matters fall outside MERC’s juris-
diction, all of MERC'’s decisions are subject to judicial
review, and certain topics are non-bargainable. The
Commission concluded that it will be able to determine
which conduct it can and cannot regulate without exces-
sively entangling itself in religious matters or inhibiting
Respondent’s ability to exercise its religion. Finally, the
Commission noted that its holding is consistent with the
decisions in other jurisdictions.

NEWFOUNDLAND &
LABRADOR

Teachers Postpone Contract Talks

ST. JOHN’S — The Newfoundland and Labrador
Teachers Association says it will wait until the prov-
ince’s finances improve before entering into collective
bargaining with the government.

The association had given notice to the government and
school boards last November that it wanted to begin
talks to replace the contract that expires Aug. 31, 2004.

Fred Douglas, the association’s president, says teach-
ers saw what happened to 20,000 public sector workers
who struck for four weeks in April and ended up having
benefits reduced through legislation.

Teachers don’t want to risk losing any of the benefits
they already have. “We realize that there would be no
fiscal gain by going to the table, in terms of any increase
in salary and allowances,” Douglas says. “Outside of
that, our members have said to us very clearly that they
are not interested in entering into a round of bargaining
that is concessionary in nature.”

He says the consolidation of the school district system,
with the creation of three boards to replace nine on the
island of Newfoundland in September, is another reason
to postpone talks.

Douglas says the association still wants to talk to the
government about issues such as workload, but not as
part of collective bargaining.

The Newfoundland and Labrador Nurses Union also
has put off renegotiating its collective agreement until
at least next year.

NEW JERSEY

New Jersey Developments

The New Jersey Public Employment Relations
Commission has jurisdiction to review interest arbitra-
tion awards to make sure that arbitrators consider all the
evidence and arguments submitted and apply the statu-
tory criteria for making an award. N.J.S.A. 34:13A-16.
In Union Cty. Corrections Officers, PBA Local 199
and Union Cty., PE.R.C. No. 2004-58, _ NJPER__
_(3/26/04), the Commission affirmed an award of an
employer’s salary proposal and health benefit changes
given the evidence demonstrating a pattern of accepting
or awarding the employer’s positions on these issues
in its other negotiations units. The Commission also
affirmed two interest arbitration awards establishing
the terms of initial contracts covering the firefighters
and superior officers of a new regional fire district.
Five previous fire districts were merged to create the
regional so the arbitrator had the difficult task of merg-
ing a variety of employment conditions in the different
municipalities. The arbitrator issued two decisions of
several hundred pages each and the Commission issued
two decisions of about 100 pages each. North Hudson
Reg. Fire & Rescue Dist. and North Hudson Firefighters
Ass’n, PE.R.C. No. 2004-17, 29 NJPER 428 (2003)
and North Hudson Reg. Fire & Rescue Dist. and North
Hudson Fire Officers Ass’n, PE.R.C. No. 2004-18, 29
NJPER 147 (2003). The arbitrator’s discussion of the
guidelines and objectives for analyzing this extraordi-
narily complicated regionalization case is especially
noteworthy. 29 NJPER at 432.

The Commission also has jurisdiction to decide whether
contract proposals, grievances, and other negotiations
disputes are within the scope of negotiations. N.J.S.A.
34:13A-5.4(d). In Rutgers, The State Univ. and Rutgers
Council of AAUP Chapters, PE.R.C. No. 2004-64,
_ NJPER__ (2004), the Commission exercised that
jurisdiction in determining the negotiability of several
portions of a patent policy covering inventions of pro-
fessors using University facilities. The Commission con-
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sidered the negotiability issues against the backdrop of
the Patent & Trademark Act of 1980, otherwise known
as the Bayh-Dole Act, 35 U.S.C. 200 et seq. The case is
too complicated to explain simply. but if your agency is
considering a negotiability issue involving patent poli-
cies, look up this case and call the Commission if you
have any questions.

— Bob Anderson

OKLAHOMA

Oklahoma PERB’s Director Retiring,
Chairman Reappointed

Oklahoma PERB is losing its
long-time employee Margaret
O. Cox on August 1 of this
year. Margaret has been, in fact,
PERB’s only employee ever,
simultaneously holding down
all positions from Director to
file clerk for over twenty-one
years. “PERB is an important
A agency, and performs a vital
Cox service in Oklahoma. I am

proud to have been a part of it
for so long,” she said. “One of the very nicest aspects of
the job was interaction with the wider ALRA communi-
ty, and getting to know so many fine — and fun — people
from around the United States and Canada.”

Margaret O.

“Even though our responsibilities are expanding,” she
continued, “I feel I can retire with a clear conscience
because we have an excellent Board and a steady hand
remaining at the helm. Craig W. Hoster, PERB’s Chair,
has been reappointed to another five-year term.” The
three-person Board now consists of Chair Hoster and
members Larry W. Gooch and Linda Samuel-Jaha.

Oklahoma PERB’s Authority Expanding

Oklahoma PERB’s authority has historically been lim-
ited to administering the Fire and Police Arbitration Act,
for representation and unfair labor practice cases. Last
year the Legislature expanded that authority slightly, to
include Rural Fire Protection Districts. This year the
Legislature passed the Oklahoma Municipal Employee
Collective Bargaining Act, which gives PERB author-

ity over municipalities with over 35,000 citizens. This
currently includes thirteen cities. Also, in conjunction
with that Act, the PERB will for the first time maintain
a list of arbitrators. The OMECBA becomes effective
November 1, 2004; and there is noticeable organizing
activity afoot in those cities.

Both new statutes are available on PERB’s website,
www.ok-perb.state.ok.us.

ONTARIO

Stelco, union warned to get serious as
mediator named

Retired judge given authority to try to
settle stalled talks

TORONTO -- Mr. Justice James Farley has appointed
a former colleague and veteran of one steel company
restructuring to try to break the logjam in the stalled
negotiations between insolvent Stelco Inc. and its union,
warning the parties that the company would “crater” if
talks don’t get serious.

George Adams, a retired judge of the Ontario Superior
Court, will have wide-ranging authority to try to settle
the dispute between the union and Stelco, which was
granted protection under the Companies’ Creditors
Arrangement Act (CCAA) in January.

Mr. Adams was involved in the first Algoma Steel Inc.
financial restructuring under the CCAA in the early
1990s and is a former senior officer with the Ontario
Labour Relations Board.

He will act as a conciliation officer in talks between
Stelco and local 8782 of the United Steelworkers of
America (USWA), as a special officer to mediate talks
between Stelco and other USWA locals and as an officer
of the court to take part in restructuring talks with all
stakeholders.

“He can talk commercial relations and he can talk labour
relations,” said one lawyer familiar with Mr. Adams.

The dispute between the union and Stelco threatens
to cause the company to “crater,” Judge Farley of the
Ontario Superior Court told a hearing yesterday.

“The intransigence of both sides is materially detrimen-
tal to the overall process and to the interest of all other
stakeholders, including the non-unionized workers,
retirees, customers, suppliers and the community,” he
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said in appointing Mr. Adams, whose credentials also
include an examination of the Toronto police depart-
ment’s special investigations unit.

“I trust that the logjam has been well and truly broken
— and that all concerned will conduct themselves in
accordance with the principles of communication, co-
operation and common sense,” Judge Farley wrote.

He also ordered the union to give 90 days notice before
going on strike at the Lake Erie works, where the labour
agreement between local 8782 and Stelco expires July
31.

General Motors Corp., a key purchaser of steel from the
Lake Erie operations, said without that notice it would
have to cancel its contracts with Stelco and buy steel
elsewhere.

The union sought a conciliator under the Ontario Labour
Relations Act as part of negotiations between local 8782
and the company, one step along the road that allows the
union to go on strike.

Bill Ferguson, president of local 8782, said the union
wants the usual process of negotiations under the
Ontario Labour Relations Act to remain in force, includ-
ing the right to strike.

“I’m not going to take my members into the wilderness,”
Mr. Ferguson told reporters after the court hearing.

Stelco’s chief restructuring officer, Hap Stephen, said
yesterday that the company can’t negotiate with one
union alone.

“We have to have discussions with all the unions and all
the stakeholders together,” Mr. Stephen told reporters.

Judge Farley’s ruling gives each of the parties in the
restructuring some of the things they were seeking,
Stelco president Courtney Pratt said yesterday after it
was released.

The ruling came after Judge Farley again chastised
lawyers from all parties for failing to agree even on a
process for future restructuring discussions, despite his
order on May 27 that they work out such an arrange-
ment.

He suggested a “cratering” of Stelco is inevitable if dis-
cussions don’t get serious and ordered lawyers to sign
on a sheet of paper if they were in favour of cratering
or against.

“You’re all in the same lifeboat. The lifeboat is sinking.
If you don’t co-operate, the lifeboat’s going to sink,” he
said.

On that point, he circulated a sheet of paper asking the
lawyers to sign on the left side if they wanted Stelco to
“crater” and on the right side if they were opposed to it
cratering.

All the lawyers signed the right-hand column.

— Greg Keenan
The Globe and Mail
June 15, 2004

OREGON
June 4, 2004

Governor Theodore R. Kulongoski
Governor’s Office

State Capitol Building

Salem, OR 97301

RE: Resignation
Dear Governor Kulongoski:

After considerable thought, and with great regret, I have
decided to step down from the Employment Relations
Board and return to my arbitration and mediation prac-
tice. I would like this resignation to take effect as soon
as the other Board Members and I have cleared our
docket of pending cases on which my vote is necessary,
but in any event not later than July 1. I will be in touch
with Tom Chamberlain about an exact date as we work
to clear our docket.

When I accepted the appointment to serve as the public
member of the Board, I was unaware of the agency’s
significant funding and political challenges. By the
time I began my term on September 1, 2003, staffing
and funding had become a primary focus for Board
Members. It has since become increasingly clear to me
that reduced staffing and funding will continue to make
it difficult for three Board Members, two administrative
law judges, three mediators (one funded for only part
of the biennium), and four support staff to carry out the
mission of the agency and support the public sector col-
lective bargaining process.

I came to the Board with 27 years of experience in
labor and employment law, including 10 years with the
National Labor Relations Board and 17 years as an arbi-
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trator and mediator, mostly in the private sector. None
of that experience required expertise in the nuances of
the Oregon PECBA case law, nor did it require expertise
in the Oregon political process. Both of those skills are
now vital for Members of the Board. Serving on the
Board, at a time of drastic staff reductions and diversion
of Board Member time and attention toward budgetary
and political issues, has presented many challenges. 1
have reluctantly concluded that the challenges and satis-
faction of my dispute resolution practice were and are a
better fit for my professional skills and experience.

I am grateful for the confidence you placed in me in
appointing me to the public seat, and for the support I
have received from the labor relations community. One
of the skills I hope I brought to the agency is my judg-
ment. That judgment tells me it is advisable for me to
step down from the public member seat.

Very truly yours,
Luella E. Nelson

QUEBEC

Psychological Harassment

New legislation, an amendment to Quebec’s Labour
Standards Act, defines psychological harassment as:
“any vexatious behaviour in the form of repeated and
hostile or unwanted conduct, verbal comments, actions
or gestures that affect an employees dignity or psycho-
logical or physical integrity that results in a harmful
work environment for the employee.”

The Labour Standards Commission developed the law
with the goal of creating better workplace morale, hop-
ing it will translate into less lost productivity because of
sick days taken over stress and disability.

A similar law was imposed in France in 2002.
The legislation requires employers:

*  Promote respectful interpersonal communication;
manage all staff in the same manner.

» Take quick and appropriate action to manage con-
flicts; not allow the situation to deteriorate.

* Clearly define responsibilities and tasks of each
employee.

e Put in place a confidential procedure for reporting
incidents that is “known, efficient, credible and
adapted to reality.”

* Consider specialized counselling services to help
put a stop to a psychological harassment situation
and to prevent other such situations from arising.

Employees experiencing harassment are advised to:

e Talk about the problem they are experiencing with
someone they are close to and can trust. Do not
remain isolated.

*  Express very clearly to the person who is the source
of the unwanted behaviour the wish to see such
behaviour cease immediately

* Ensure there is a procedure inside the organization
that makes it possible to report unwanted behaviour
confidentially.

*  Bring the matter to the attention of their employer,
who must put a stop to the behaviour by taking
appropriate steps

— Globe Glob and Mail
— Commission des norms du travail,
www.cntgouv.qc.ca

Another Union Swing at Wal Mart,
Another Miss

Retail giant Wal-Mart has once again escaped a bid to
unionize one of its stores. Of 139 ballots cast at the
Jonquiere, Quebec store, 74 voted against and 65 voted
for joining the United Food and Commercial Workers.
The union vowed to try again in the future and charac-
terized the vote as a deferral and not a rejection.

— Canadian HR Reporter

Conciliator Punch Line:

{rying to count how many angels can dance on

| |
| | | |
(The union or employer are in the caucus room |
| |
| the head of a pin. |
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WASHINGTON STATE

All the News that Fits we Print?

= The Washington PERC has
been a busy place since the
2003 ALRA Conference. There
is a new Commission member
and we have continued with
the (formidable) task of imple-
menting four pieces of new
legislation that added about
115,000 public employees to
the agency’s jurisdiction:

Marvin L. Schurk:
arvi churie Pamela G. Bradburn, a mem-

ber of the Commission staff from 1994 to 2001, was
Appointed to the Commission for a term ending in
2007.

PERC’s case intake increased by 67% almost overnight,
from an average rate of 600 cases per year to an average
of 1000 cases per year.

PERC conducted a representation election by mail bal-
lot for “individual providers” of home care services
with 25,501 eligible voters, and certified the SEIU as
exclusive bargaining representative.

PERC enlarged its branch office in Kirkland, Washington
(a Seattle suburb) in November, 2003, to provide space
for eight (8) new Labor Relations Adjudicator/Mediator
(LRAM) positions authorized by the Legislature.

PERC hired seven (7) new LRAM staff members on
December 1, 2003, including a mix of experienced and
“trainee” employees (Robin Romeo was from New
York, Carlos Carrion-Crespo was from Puerto Rico,
Claire Collins was from Oregon, Pat Vetere was from
California, Emily Martin was from Seattle, Guy Coss
was from Seattle and Terry Wilson was from Seattle).

PERC held 17 days of hearing on a petition for a bar-
gaining unit of teaching assistants and research assis-
tants at the University of Washington, and then conduct-
ed a representation election by mail ballot with 4,500
eligible voters, and certified the United Auto Workers as
exclusive bargaining representative.

PERC has a new Commission member, with the appoint-
ment of Pamela G. Bradburn for a term ending in 2007.
She was an ALRA participant while serving as a mem-
ber of the Commission staff from 1994 to 2001.

PERC is currently conducting a representation election
by mail ballot for the first of six state universities where
faculty members gained collective bargaining rights.

PERC’s principal office in Olympia, Washington, was
relocated as of June 2, 2004, moving one mile up the hill
where we traded our (occasional) view of Mt. Rainier
for a territorial view that includes the building PERC
had occupied since 1976 as well as of the Black Hills
of Washington.

PERC’s telephone, fax, and e-mail remain unchanged,
and our mailing address continues to be P.O. Box 40919,
Olympia, WA 98504-0919. Our new street address is
112 Henry Street N.E., Olympia, WA. (You can sample
our beautiful scenery if you come to Washington for
ALRA-2005")

— Marvin L. Schurke,
Executive Director

NLRB CASES

Listed below are NLRB cases of significance that
issued between October 2003 and April 2004.
Copies of these decisions are available
on the NLRB website www.nlrb.gov
<http://www.nlrb.gov>.

(1) CTS, Inc. — 340 NLRB No. 99: — Discussion
of whether an employer who failed effectively to
withdraw from multiemployer bargaining under
Retail Associates was nevertheless not bound by
the results of multiemployer bargaining because
the union’s course of conduct toward the employer,
including its demonstrated willingness to engage
in individual bargaining with the employer, estab-
lished that the union acquiesced in the employer’s
attempted withdrawal from multiemployer bar-
gaining.

(2) Allen’s Electric Company, Inc. — 340 NLRB
No. 119: — Discussion of a union’s pre-election
promises to reimburse voters for wages lost due to
voting.

(3) Stormont-Vail Healthcare, Inc. — 340 NLRB No.
143: — Discussion of whether registered nurses in
the Employer’s off-campus psychiatric facility,
outlying clinics, and community nursing centers
must be included in the otherwise Employer-wide
multi-facility unit.

(4) United States Postal Service — 340 NLRB No.
166: — Discussion of the basis for setting aside a
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®)

(6)

(7

®)

€))

(10)

an

settlement agreement, in the context of an adverse
commentary by the respondent union’s newsletter
about the settlement and about the nonmember
charging party.

City Market, Inc. — 340 NLRB No. 151: —
Discussion of why the employer’s policy limiting
soliciting and distributing by employees interfered
with the employees’ right to self-organization.

ServiceNet, Inc. — 340 NLRB No. 148: —
Discussion of whether an employer’s contract
proposal for determining future changes to health
insurance and its proposed duration clause were
mandatory subjects of bargaining.

D.A.Nolt,Inc.—340 NLRB No. 152: — Discussion
of whether an employer violates Section 8(a)(5)
by untimely withdrawing from a multiemployer
bargaining association, and refusing to honor a
successor contract, in circumstances where the
notice of successor negotiations was deliberately
withheld.

Kentucky Fried Chicken — 341 NLRB No. 13:
— Discussion of an employer’s solicitation of
employee disaffection with their union and factors
supporting an affirmative bargaining order to rem-
edy an unlawful withdrawal of recognition.

MSK Corp. — 341 NLRB No. 11: — Discussion
of the weight to be given to different types of evi-
dence of employee dissatisfaction with the union
in cases where the Allentown Mack standards are
applied in analyzing an employer’s claim of good
faith doubt regarding the union’s continued major-
ity status.

LTD Ceramics, Inc. — 341 NLRB No. 14:
— Discussion of whether a decertification petition
was untimely when some of the signatures were
obtained on the last day of the certification year,
but the petition was not presented to the Employer
until after the certification year.

AT Systems West, Inc. — 341 NLRB No. 12:
— Discussion of whether an employer’s unrem-
edied unfair labor practices precluded it from
lawfully withdrawing recognition from the Union
and entering into an agreement with another labor
organization and whether the Respondent bar-
gained with the Union for a reasonable period of
time following a settlement agreement.

12)

(13)

(14)

(15)

(16)

A7)

(18)

19)

Winston-Salem Journal — 341 NLRB No. 18:
— Discussion of whether an employee lost the
protection of the Act by the use of intemperate lan-
guage while voicing his protest of his employer’s
treatment of employees.

Double Eagle Hotel & Casino — 341 NLRB No.
17: — Discussion of the test set forth in Lafayette
Park Hotel, 326 NLRB 824 (1998), in determining
whether certain rules in a handbook distributed to
employees unlawfully prohibit them from engag-
ing in their Section 7 right to discuss their wages
and other terms of employment.

Co-Op City — 341 NLRB No. 34: — Discussion
of whether an employer violates Section 8(a)(1)
of the Act by maintaining and or promulgating
two versions of a rule prohibiting employees from
participating in the election of members of the
employer’s board of directors even where a candi-
date for a seat on the board has a platform that may
have an impact on the conditions of employment
of the employees.

Plymouth Court — 341 NLRB No. 49: —
Discussion of whether the judge’s remedy should
be modified to order the Respondent to pay the
Union the dues it would have been entitled to dur-
ing the effective dates of the contract while the
Respondent refused to recognize the Union.

McAllister Towing & Transportation — 341
NLRB No. 48: — Discussion of the judge’s impo-
sition of Bannon Mills sanctions on a Respondent
due to its failure to timely produce subpoenaed
documents.

Verizon Wireless — 341 NLRB No. 63: —
Discussion of whether the public utility presump-
tion, requiring system-wide units, applies to a
public utility’s retail employees.

Frito Lay, Inc.— 341 NLRB No. 65: — Discussion
of whether an employer’s use of ride-alongs as a
campaign tactic constitutes objectionable con-
duct.

Peirce-Phelps, Inc. — 341 NLRB No. 78: —
Discussion of whether an employee-relative of a
nonowner manager enjoyed special privileges or
benefits as a result of that relationship, mandating
his exclusion from a stipulated bargaining unit as
a matter of Board policy.
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Wear the Fox Hat

r A
| Conciliator Punch Lines/Jokes |
| - Negotiating with him is like trying to nail jell-O * The union negotiator to the member of the |
o the wall. management committee “you just gave me the
to th I g t ittee "you just g th
I * Be careful what you ask for, you may get it. sleeves ouf of your vest". I
. . * The anatomical approach to collective bargaining
I Lovely, thank your mother for the fish. - *no hips, hands or butts!” I
| - 2;2;5”” - been in your grandfather's closet * Nice outfit if it ever comes back in style. I
| - ABusiness Agent was being accused of lying to a ) Iohﬁ:];iii:::d a quarter will get you a bus ride I
member of management. The agent said he would ’
| sue him “for definition of character". * No good deed goes unpunished. I
OO |
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